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WCC Ecology: No objection, recommends bat and nesting bird notes, and
inclusion of condition requiring a landscaping scheme.

WCC Landscape: No objection, if permission is granted, a condition should be
attached for a landscaping scheme.

ASSESSMENT

The main issues relevant to the consideration of this application are as follows:

Principle of the Development & Impact on the Green Belt
The impact on the Character and Appearance of the Area
The impact on the living conditions of nearby dwellings
Parking
Ecological Impact
Health and Wellbeing

Principle of the Development & Impact on the Green Belt

Tanworth Parish Council have objected to the proposal, stating that permission
should not be granted for the same reasons given by SDC when refusing
permission for application 16/00450/FUL. They also state that the reduced
scheme does not justify permission, and confidence in the planning system
would be severely damaged if a 62 bedroom hotel were built without permission
and allowed to remain.

Councillor George Atkinson (Ward Councillor Tanworth-in-Arden) has supported
the application, and notes that the NPPF states that rural businesses should be
supported because of employment needs, which also exists in its Core Strategy
as well as their Core Objectives. Whilst the site is located within the Green Belt,
this and other planning policies accumulate to very special circumstances.

Stratford District Council have objected to the proposal, stating that it is
considered that the identified very special circumstances do not sufficiently
outweigh the harm caused to the character, purpose and openness of the Green
Belt by reason of the proposals excessive size and bulk. Although the authority
notes the proposed amendment to the roofline of the development it is
maintained that the identified harm to the openness of the Green Belt remains
unjustified. The Local Planning Authority considers that the proposed
development, whilst directly associated with the pub/restaurant, is not
appropriately related in scale and nature to the existing activities on site. The
development proposed secures 60 rooms of accommodation. The Local Planning
Authority considers this is significantly in excess of that which would be
considered proportionate to the existing permitted activities on site.

The whole site lies in the Green Belt where the NPPF does not regard the
erection of extensions or alterations to buildings as inappropriate development
providing it does not result in disproportionate additions to the original building.
Policy CT2 of the Local Plan states that extensions to visitor accommodation will
only be permitted where these do not significantly intensify the use of the site or
establish new uses which are not ancillary.



Under the previous submission in 2014 to WDC, Officers considered that there
was a clear and realistic fall back position in the permission granted by SDC in
2012. This was for a very similar large rear extension to the building which was
considered to not result in a disproportionate addition to the building by
increasing the size by 23%. The permission was a similar size to a rear wing
which was demolished, and it was considered that the proposal improved the
setting of the Green Belt by replacing an ad hoc extension in need of repair, and
that there would have been no further encroachment into the open countryside.
A case was also accepted that the extension would improve the viability of the
business by enabling weddings, events and conferences to be attracted to the
improved facilities. A similar case also applies to this application, in that SDC
approved a 44 bedroom hotel room extension in 2016, which represents a
genuine fallback position for the extension of visitor accommodation in this
location.

The principle of altering the building and fire escape is therefore considered
acceptable since the extension is very similar to that previously granted, which
was considered appropriate development in the Green Belt. The additional
development now proposed in the District is very limited and would not result in
a disproportionate addition to the original building. In fact, the alterations would
reduce the ridge height of the section of development located within the District,
replacing dormers with rooflights, which is considered to have less of an impact
on the Green Belt than the existing structure.

SDC's concerns are noted, however, this application seeks only to consider the
development within Warwick District Council, which as stated above, is not
considered to harm the openness of the Green Belt in comparison to the
previously approved scheme. It would be up to SDC to pursue an Enforcement
action against the applicant for the works carried out, if they considered it
necessary.

The development is therefore considered to be in accordance with Local Plan
policies CT2 and DS18 and the NPPF.

The impact on the Character and Appearance of the Area

Under the previous application approved by Warwick District Council in 2014,
Officers considered that the open, lightweight nature of the framework, which
was not enclosed, would not have a material impact on the openness of the
countryside or extend the impression of built development on the site. The fire
escape which has been installed is materially different, being slightly wider,
however, this still remains an open, lightweight structure which is not considered
to materially impact on the openness of the countryside.

The fire escape is also positioned on the rear of the building, where it is not
visible within the street scene, and is not considered to be harmful to the
character of the area. When considered against the context the site, and
recognising that it would be required for fire safety purposes, it is considered that
the fire escape would be acceptable in design terms.

The development as proposed is considered to reflect the design of the main
part of the property and is not considered to be harmful to the street scene. The



majority of the development lies within Stratford District, however, a condition
will be added to secure the use of matching materials to those of the existing
building for the proposed alterations to ensure an appropriate form of
development.

WCC Landscape have commented on the application and request that if
permission is granted, a condition should be attached for a landscaping scheme.
However, owing to the very limited nature of the area of development which
actually lies within the District, this is not considered necessary or reasonable to
request.

The development is therefore considered to accord with Local Plan policy BE1
and the NPPF.

The impact on the living conditions of nearby dwellings

The nearest neighbour to the application site is over 60 metres from the
proposed development. It is therefore considered that there would be no harm
to neighbouring residential amenity as a result of the proposal.

The development is therefore considered to accord with Local Plan policy BE3
and the NPPF.

Parking

The current site has 62 bedrooms (unlawfully) and benefits from a large car
parking area providing 131 spaces. The proposal would see a reduced number of
bedrooms to 60 and the site already has permission for 44 bedrooms. The
Council's Vehicle Parking Standards guidance would require 1 parking space per
bedroom in this low accessibility zone, and therefore the car park provides ample
space for the proposed number of bedrooms.

Ecological Impact

WCC Ecology requested an initial bat survey of the property as there is a record
of a bat roost within the building. This has been provided by the applicant and
WCC Ecology have assessed the findings. No evidence of bats were found in the
newest section of the building and there were no gaps found which would be
suitable for bats. They therefore recommend the inclusion of bat and nesting bird
notes, which will be added.

Health and Wellbeing

The proposal would regularise part of the site and provide additional visitor
accommodation which is considered to provide wellbeing benefits.

Conclusion

It is therefore considered that the proposed development which lies within
Warwick District would have no increased detrimental impact on the openness of
the Green Belt or character of the countryside. The development would cause no
harm to neighbouring residential amenity and would provide adequate parking.
The application should therefore be approved.
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1 Introduction  

Outline  

1.1 This Landscape and Visual Appraisal (LVA) and associated Landscape Strategy has been 
prepared by Influence Environmental Limited (Influence), a chartered landscape architecture, 
urban design and environmental planning practice on behalf of Lone Star Land LLP. 

1.2 This LVA has been prepared to accompany a new planning application to Stratford-on-Avon 
District Council (SDC). The development has been subject to recent applications and 
approvals: 

 In 2017, planning permission (ref: 16/00451/FUL) was granted for a ‘retrospective 
application for demolition of function room and retention of 2 no. gables on rear 
elevation, extension to restaurant on ground floor and existing garage building.  Planning 
permission for alterations to existing three storey extension and internal alterations to 
provide a total of 44 hotel bedrooms plus relocation of existing fire escape’. 

 This planning permission remains extant at the time of submission of the current planning 
application. It also results in a number of elements of this application, namely the 2 no. 
gables on the rear elevation, the extension to the restaurant on the ground floor and the 
existing garage building already benefitting from planning permission. They are, 
however, included in this application for completeness and would allow the planning 
permission to encompass all works. 

 At the same time as the grant of planning permission ref: 16/00451/FUL, another 
application (ref: 16/00450/FUL) was submitted for ‘Retrospective application for 
retention of existing development on site comprising 60-bedroom hotel. Including 
demolition of existing function room, three storey rear extension and conversion of space 
on ground and first floors of existing public house/restaurant.  Ground floor extension to 
existing restaurant and external alterations including 2 no. gables on rear elevation, plus 
associated landscaping and car park alterations”. 

 The current planning application is for the retention of the as built development with 
proposed alterations as follows: 

 “Retrospective application for retention of existing development on site comprising 60-
bedroom hotel. Including demolition of existing function room, three storey rear extension 
and conversion of space on ground and first floors of existing public 
house/restaurant.  Ground floor extension to existing restaurant and external alterations 
including amendments to rear extension to provide amended roof line and new windows, 
2 no. gables on rear elevation, plus associated landscaping and car park alterations” 

1.3 Architectural elevations are included within the Appendix and show the elevations as 
consented, the elevations as currently built and the elevations as proposed in this new 
application. Within these drawings Elevations 3 and 4 demonstrate the extent of the proposed 
alterations most clearly.  

1.4 The re-modelled roofscape and elevations are to the northern accommodation wing of the 
hotel primarily, with the ridge height lowered in part and the eaves line substantially lowered 
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on the northern elevation. The majority of second floor dormer windows to the wing have 
been re-modelled as in-line velux rooflights.   

1.5 The application site is located within the administrative boundary of Stratford-on-Avon District 
Council, at The Oak, Stratford Road, Hockley Heath, B94 5NW.  The site consists of 
approximately 3.44 acres of land with frontage to Stratford Road to the West.  It is located at 
the southern edge of the hamlet of Nuthurst approximately 1.4km from the centre of Hockley 
Heath. 

Scope of the Report 

1.6 The LVA examines the landscape and visual context of the proposed re-modelled development 
at The Oak Hotel and its relationship with the potentially sensitive landscape and visual 
receptors within the study area. The previous LVA recommended appropriate landscape 
enhancement measures to improve the appearance of the existing ‘as built’ development in its 
current landscape setting. These enhancement measures are included again in this document. 

1.7 This appraisal is not a full Landscape and Visual Impact Assessment (LVIA), as it does not fall 
into the requirements of Environmental Impact Assessment (EIA) Regulations. 

INF_N0448_R01A 
Jan 2018 



The Oaks Hotel, Hockley Heath, Stratford Road, Warwickshire 
Landscape Visual Appraisal 

3 

2 Methodology 

Guidance 

2.1 The format of this LVA is based on the principles set out in the Guidelines for Landscape and 
Visual Impact Assessment Third Edition, the Landscape Character Assessment Guidance for 
England and Scotland, An Approach to Landscape Character Assessment. 

2.2 Viewpoint photographs have been presented in accordance with the Landscape Institute’s 
Advice Note 01/11 Photography and Photomontage in Landscape and Visual Assessment. 

Zone of Theoretical Visibility 

2.3 A computer modelled Zone of Theoretical Visibility (ZTV) was initially run to establish the 
potential visibility of the proposed development in the surrounding landscape and to assist in 
the process of defining the LVA study area (see Figure INF_N0468. PL01). 

2.4 The ZTV illustrates the extent of where a feature or features would be potentially visible from, 
in the surrounding landscape.  The ZTV for the proposed development was generated using 
‘Windsoft’ software which is a Digital Terrain Modelling [DTM] programme that uses 
Ordnance Survey contour data to build the initial terrain model.  The programme then renders 
the model using a square grid to represent where the proposed development is theoretically 
visible from.   

2.5 It should be noted that the ZTV has been generated assuming a ‘bare ground’ terrain model, 
using topographical data only and does not take any account of vegetation or the built 
environment, which often screen views of a development.  It is, as such, a ‘worst case’ ZTV 
and over-emphasises the actual visibility of the site.  In reality trees, hedges and buildings may 
make views of the proposed development impossible from many of the areas included within 
the ZTV.   

Study Area Extent 

2.6 The study area has been initially determined by ZTV analysis and desk-based analysis of 
topography, existing vegetation and built form present in the area.  It has been refined 
following a site visit and further field-based assessment.  Taking account of the limited visibility 
of the existing development due to surrounding landform and land cover, the study area has 
been restricted to a 2km radius of the development and the appraisal focusses primarily on 
potential effects that may be perceived at close range (within 1km of the site boundary (see 
Figure INF_N0468 PL01), as the development would not cause any landscape and visual 
impacts beyond 1km of the site due to the lack of visibility. 

Field Survey Details 

2.7 Following the completion of the ZTV and further analysis of Ordnance Survey (OS) mapping, 
initial site visits were carried out as part of the previous application on 8 and 23 October 
2015, in order to understand the site within the context of the surrounding landscape and to 
identify key sensitive receptors surrounding the site. During the site visit, photographs were 
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taken both within the immediate locality and from distance to illustrate key views towards the 
application site and a range of potential visual impacts resulting from the development.  

2.8 Photographs were initially taken using a Canon EOS 1100D digital camera set to 35mm 
focal length.   

2.9 Where viewpoints consisted of more than one frame the relevant frames were stitched 
together using Adobe Photoshop CS6 CC software.  The viewpoints are shown in Figures 
INF_N0343 VP01-013. 

2.10 As these photos are now over two years old, a return visit was made to site on 29 November 
2017 to check there had been no changes in the immediately surrounding area and to ensure 
that baseline conditions remained up to date for the revised planning application. These 
photos also demonstrate views towards the site in late autumn conditions, when tree canopies 
are sparser. All photo location points were visited however not all the original photos are 
replicated in this report. Those replicated are appropriate to confirm a consistent baseline.  

2.11 Photographs this time were taken using a Canon EOS 6D digital SLR camera with full frame 
sensor using a 50mm lens focal length using a high-quality setting of >12-megapixel 
resolution. Viewpoints are shown as Figures INF_N0468 VP02A-04A, 06A-09A 
and12A.  

2.12 At the time that the baseline photographs were taken the NGR co-ordinates of the viewpoint 
were recorded using a GPS.  Height [in terms of metres AOD] was also recorded at each 
viewpoint.  Photographs were taken at 1.7m above ground level [i.e. approximately eye 
level]. 

Assumptions 

2.13 The principal assumptions informing this report are as follows: 

 Due to the nature of the application it is impossible to establish any baseline conditions
which occurred prior to the construction of the hotel’s extension.  This existing built
development is therefore included in the baseline conditions, such as existing views
illustrated by viewpoint photographs.

 This landscape and visual appraisal is guided by the potential visibility of the proposed
development within the surrounding landscape. This is dependent upon the nature of the
development and its potential for landscape and visual impact on the surrounding
receptors and should be proportionate to the scale of the existing development
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3 Planning Context 

Introduction 

3.1 Aspects of planning guidance and policy of particular relevance to this LVA, relating to this 
landscape, the setting of the site area and its visual resources are examined below.   

3.2 The following national and local planning guidance documents have been reviewed to inform 
this LVA: 

 National Planning Policy Framework, Department of Communities and Local Government,
March 2012;

 Stratford-on-Avon District Core Strategy 2011-2031.

International Legislation 

3.3 The European Landscape Convention (ELC), which was signed by the UK in February 2006 
and became binding in 2007, is the first international convention to focus specifically on 
landscape issues and aims to protect, manage and plan landscapes in Europe.   

3.4 The ELC highlights the importance of developing landscape policies dedicated to the 
protection, management and creation of landscapes, and establishing procedures for the 
general public and other stakeholders to participate in policy creation and implementation. 

3.5 The ELC defines landscape as “an area, as perceived by people, whose character is the result 
of the action and interaction of natural and/or human factors”1. 

National Planning Policy Framework 

3.6 The Government published the National Planning Policy Framework (NPPF) on 27 March 
2012.  The NPPF condenses and clarifies the Government’s previous planning policies and 
provides a legislative framework for promoting sustainable development in local communities. 

3.7 At the heart of the NPPF is a presumption in favour of sustainable development and this 
should be at the core of plan making and decision taking.  For decision taking this means that 
approving proposals accord with the development plan, or where these are absent or out of 
date, granting permission unless doing so would create adverse impacts that would 
significantly and demonstrably outweigh the benefits, when assessed against policies within 
the NPPF. 

3.8 The NPPF sets out 12 core planning principles, which stress the importance of meeting high 
design and amenity standards in planning, recognising the character and beauty of the 
countryside, supporting thriving rural communities, conserving and enhancing the natural 
environment and conserving heritage assets in a manner appropriate to their significance. 

3.9 Section 3 of the NPPF outlines the need to respect the character of the countryside, whilst 
promoting development to support the rural economy. 

1 Council of Europe, 2000. European Landscape Convention CETS No. 176. Article 1 - Definitions 
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3.10 Section 7 of the NPPF addresses the issue of good design and recommends that planning 
decisions should aim to ensure that developments respond to the local character and history 
and reflect the identity of local surroundings while being visually attractive as a result of good 
architecture and appropriate landscaping. 

3.11 The principle of conserving and enhancing the natural environment is discussed in Section 11 
of the NPPF.  This policy states that valued landscapes should be protected and enhanced, 
and opportunities to incorporate biodiversity in and around developments should be 
encouraged. 

Local Planning Policy 

Stratford on Avon District Core Strategy 2011-2031 

3.12 The site falls within Stratford-on-Avon District Council. Since the original application was made 
in early 2016, the Local Plan Review (1996-2011) has been replaced by the Stratford on 
Avon District Core Strategy 2011-2031 (adopted July 2016). The document sets out the 
vision, objectives and policies to help deliver the development required within the district. 

3.13 Policies from the Core Strategy that are considered relevant to the LVA and development 
proposals are: 

 Policy CS.5 Landscape: The Policy states “The Landscape character and quality of the
District will be maintained by ensuring that development takes place in a manner that
minimises and mitigates its impact and, where possible, incorporates measures to
enhance the landscape/ The cumulative impact of development proposals on the quality
of the landscape will be taken into account”. The Policy expands further on the relevance
of Landscape Character and Enhancement, the need to consider Visual Impacts on the
local landscape, or townscape and the site’s wider setting; the protection of Trees,
Woodland and Hedges and the need for relevant landscape proposals;

 Policy CS.6 Natural Environment: This policy states “Development will be expected to
contribute towards a resilient ecological network throughout the District that supports
ecosystems and provides ecological security for wildlife, people, the economy and
tourism”;

 Policy CS.7 Green Infrastructure: This Policy states “The existing Green Infrastructure
network in the District will be promoted through the principle of protection, enhancement,
restoration and creation”. Development proposals must demonstrate how they contribute
to the provision of comprehensive Green Infrastructure network through maintaining
assets, optimising opportunities to create links, and maintain landscape character and
quality;

 Policy CS.9 Design and Distinctiveness: This Policy states “All forms of development will
improve the quality of the public realm and enhance the sense of place, reflecting the
character and distinctiveness of the locality. Proposals that would damage or destroy
features which positively contribute to local distinctiveness will not be permitted”;

 Policy CS.10 Green Belt: This Policy states “The purposes of the Green Belt will be
upheld by resisting inappropriate development within it, except in cases where very
special circumstances ae justified in accordance with the provisions of national policy”.
The Policy states that some small-scale development or extension to meet the needs of the
local community would not be inappropriate;
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 Policy CS.12 Special Landscape Areas: This Policy states “The high landscape quality of
the Special Landscape Areas, including their historic and cultural features, will be
protected by resisting development proposals that would have a harmful effect on their
distinctive character and appearance which make an important contribution to the image
and enjoyment of the District”. The site sits on the edge of the Arden SLA;

 Policy CS.24 Tourism and Leisure Development: This Policy states “…. Small scale 
tourism and visitor-based schemes, including those for new or extensions existing visitor 
accommodation and conference facilities, will be supported where they are appropriate 
to the size and role of the settlement and/ or to the specific nature of the location”; 

 Policy AS.10 Countryside and Villages: This Policy states ”…. All proposals will be 
thoroughly assessed against the principles of sustainable development, including the need 
to.. .. minimise impact on the character of the local landscape, communities and 
environmental features”. 

3.14 Although superseded by the Stratford on Avon District Core Strategy 2011-2031, the saved 
policies contained within the Local Plan Review (1996 – 2011) which are considered to be 
relevant to landscape and visual matters and the assessment of the development are: 

 Policy PR.1 Landscape and Settlement Character

 Policy PR.2 Green Belt

 Policy EF.10 Trees, Woodland and Hedgerow - Preservation

 Policy DEV.1 Layout and Design

 Policy DEV.2 Landscaping

 Policy COM.21 Visitor Accommodation

3.15 In addition to policies set out above Stratford on Avon have produced a number of 
Supplementary Planning Documents (SPDs) and Supplementary Planning Guidance Documents 
(SPG) which provide further guidance in relation to the development.  The most relevant SPD 
to this report is:  

 Stratford on Avon District Design Guide (2001).

Designations and Registered Sites 

3.16 The application site is not located within or in close proximity to any national landscape 
designation.  However, the site is situated within Stratford-on-Avon designated Green Belt 
land and is located within an area identified as being a Special Landscape Area (see Figure 
INF_N0468 PL03).  The ‘Arden’ SLA is identified in the Stratford on Avon Special 
Landscape Areas Study (June 2012). 

3.17 Other designations present within the wider 2km study area are outlined below: 

 There are 12 Listed Buildings within a 1km radius of the site.  The most proximate are
Grade II listed ‘Hazelwood’ approximately 195m to the north west and a Grade II listed
Farm House at Lapworth Hill approximately 380m to the south. There is no intervisibility
between these Listed Buildings and the existing development.

 A Scheduled Monument (SAM), Packwood Hall Moated Site is located approximately
1,9km to the north east of the development.  There are no views of the site from the SAM.
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 There is one Registered Park and Garden located within the study area – this is Grade II
listed Packwood House which is located 1.6km to the north of the development.  There
are no views of the site from this Registered Park and Garden.

 A National Trail – The Millennium Way runs in a general north to south direction
approximately 1km to the east of the development.  There are several Public Rights of
Way (PRoW) within the study area including a track that runs adjacent to the northern
and eastern boundary of the site.  All PRoW in the immediate vicinity of the application
site were walked during the site visit and are shown in Figure INF_N0468 PL04.  The
development would not cause any physical impact on the existing PRoW network.

 There are various areas of ancient and semi natural woodland located principally to the
west and northwest of the site.  The most proximate to the development is Pool Wood
situated approximately 100m directly to the west of the development. The proposal would
not have any physical impact on this designated woodland area.

 A Conservation Area is situated to the south east of the development and encompasses
most of the centre of Lapworth, approximately 1km from the site.

INF_N0448_R01A 
Jan 2018 



The Oaks Hotel, Hockley Heath, Stratford Road, Warwickshire 
Landscape Visual Appraisal 

9 

4 Landscape Baseline 

Introduction 

4.1 The following national, regional and local character assessments have been reviewed in order 
to understand and describe the landscape context of the site and wider area: 

 NCA Profile: 97 Arden (Natural England, 2014);

 Warwickshire County Council Landscape Guidelines:  Arden District (1993);

 Warwickshire County Council Historic Landscape Characterisation Project (2010);

 Solihulls Countryside Strategy 2010-2020.

4.2 Figure INF_N0468 PL06 illustrates the various National Character Areas, Regional 
Landscape Character Areas and local Landscape Character Areas/Types present within the 
study area. 

National and Regional Landscape Character Assessment 

National Landscape Character 

4.3 The application site is identified on a national scale as being within National Character Area 
97 Arden.  The following key characteristics are quoted within the NCA, which, are typical of 
the wider landscape context: 

 “Well-wooded farmland landscape with rolling landform.

 Geologically diverse with rocks ranging from the Precambrian to the Jurassic and overlain
by superficial Quaternary deposits.

 Mature oaks, mostly found within hedgerows, together with ancient woodlands, and
plantation woodlands that often date from the time of enclosure.  Woodlands include
historic coppice bounded by woodbanks.

 Narrow, meandering clay river valleys with long river meadows; the River Blythe SSSI
lying between the cities of Coventry and Birmingham is a good example of this.

 Numerous areas of former wood-pasture with large, old, oak trees often associated with
isolated remnants of more extensive heathlands.  Village greens/commons have a strong
association with remnant lowland heath. Fragmented heathland persists on poorer soils in
central and northern areas.

 Diverse field patterns, ranging from well hedged, irregular fields and small woodlands
that contrast with larger semi regular fields on former deer park estates, such as,
Packington Hall and Stoneleigh Park.

 Complex and contrasting settlement pattern with some densely populated where
traditional settlements have amalgamated to form the major West Midlands conurbation
while some settlements remain distinct and relatively well dispersed.

 North-eastern industrial area based around former Warwickshire coalfield, with
distinctive colliery settlements.  North-western area dominated by urban development and
associated urban edge landscapes such as managed greenspace, for example allotments,
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gardens, parks, golf courses (rough areas) and public open spaces; playing fields, 
churchyards, cemeteries and institutional grounds (schools, hospitals). 

 Transport infrastructure, the M42, M40, M6 and M5 are major transport corridors that sit
within the landscape of this NCA.

 Shakespeare’s ‘Forest of Arden’, featured in ‘As You Like It’, is still reflected through the
woodland cover, mature oaks, small ancient woodlands and former wood pasture.”

Regional Landscape Character 

4.4 At the regional scale Warwickshire Landscape Guidelines (1993) identifies county level 
landscape character areas and provide a set of guidelines designed to offer advice on 
conserving and maintaining the diversity of the landscape of the area.  The study area is 
located in the Arden Character Area which is described as ”An historic region of former 
wood pasture and heath characterised by ancient woodlands and mature hedgerow oaks 
and a dispersed settlement pattern of brick and half-timbered farmsteads and wayside 
cottages”.  

Local Landscape Character 

4.5 Due to the scale of the existing development and its extremely limited visibility in the 
surrounding landscape, the most relevant landscape character assessment is at the local level.  
The application site lies in close proximity to Solihull Borough Council and Landscape 
Character Unit Zone 1_ Hockley Heath Parish, as detailed in Solihull’s Countryside Strategy 
Document.  This area is described as retaining many unique features of Arden Pastureland, 
being typically a small scale enclosed landscape containing a wide variety of natural 
habitats.  The landscape supports a number of urban features including recreational and other 
mixed uses and as such is subject to significant change as a result of continuing development.  

4.6 Specifically, the site is located within the Wooded Estatelands character area and in close 
proximity of the Arden character area, as defined by the Warwickshire Landscape 
Guidelines.  A brief description of the key characteristics of these areas is given below. 

Wooded Estatelands LCA 

4.7 This is described as a well-wooded estate landscape characterised by a large scale rolling 
topography and prominent hilltop woodlands.  The management strategy is to conserve and 
enhance the overall structure and well wooded character of the landscape.  Key characteristic 
features include: 

 A large scale rolling topography and occasional steep scarp slopes;

 Large woodlands often associated with rising ground;

 Mature hedgerow and roadside oaks;

 A semi regular pattern of medium to large scale fields.

Ancient Arden LCA 

4.8 Ancient Arden LCA is a small scale farmed landscape with a varied, undulating topography, 
characterised by an irregular pattern of fields and narrow winding lanes.  The management 
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strategy is to conserve and restore the ancient irregular landscape pattern.  Characteristic 
features include: 

 A varied undulating topography;

 A network of winding lanes and trackways often confined by tall hedgerows;

 An ancient irregular pattern of small medium sized fields;

 Hedgerow and roadside oaks;

 Field ponds associated with permanent pasture.

Zone 1_ Hockley Heath Parish 

4.9 The site lies in close proximity to Solihull Borough Council and Landscape Character Unit 
Zone 1_ Hockley Heath Parish as detailed in Solihull’s Countryside Strategy Document.  This 
area is described as retaining many unique features of Arden Pastureland, being typically a 
small scale enclosed landscape containing a wide variety of natural habitats.  The landscape 
supports a number of urban features including recreational and other mixed uses and as such 
is subject to significant change as a result of continuing development.  

Landscape Appraisal of the Application Site and Study Area 

The Application Site and Surrounding Area 

4.10 The application site is situated at the southern edge of the settlement of Nuthurst and lies in a 
semi-rural landscape of small villages/hamlets, scattered farmsteads and wayside cottages 
interspersed between fields of pasture and occasional woodland block.  Topography of the 
area is gently undulating and is comprised of a series of low ridgelines and hills set at 
between 120-140m AOD in height.  The area is crossed by the Stratford upon Avon canal 
which forms the principal water body running in a general northwest to south east direction 
approximately 600m from the sites northern eastern boundary.  The area contains numerous 
small streams and ponds.  The presence of the M40 and M42 motorways which are located 
within 700m of the site serve to diminish a sense of tranquillity and rural feel.    

4.11 The application site covers an area of approximately 3.44 acres of land with frontage to 
Stratford Road to the West.  The site comprises of a two storey public house set in extensive 
grounds with a former Wacky Warehouse positioned to the north eastern side of the main 
building.  The site is used for commercial purposes having operated as a public house for a 
number of years and has been the subject of a number of alterations and extensions over the 
years. 

4.12 The site is approximately 110 metres wide with shrub and tree planting to the borders, with 
the frontage of the site comprising of a number of established trees and a grass verge from 
the back of carriageway.  Towards the north western and south western corners of the site 
there are existing vehicular accesses. 

4.13 Levels change nominally to the site frontage with a high point of 50.46 Above Ordnance 
Datum (AOD) to the south western corner falling to a low point of 48.26 AOD along the 
southern boundary.  The site frontage is predominantly level with a nominal raise of 400mm 
across the frontage.  To the rear of the site there is an embankment to the boundary with 
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Spring Lane which varies in height from around 0.5m up to 1.5m along the eastern 
boundary. 

4.14 The site has substantial boundary tree and hedge planting to the north, east and southern 
boundaries.  There are a number of trees surrounding the property which the proposed 
development has no impact upon. 

Landscape Receptors 

4.15 The above desk study through analysis of existing landscape character assessments and other 
documents, ZTV analysis and – most importantly – field work, have lead us to the conclusion 
that the existing development on site has very limited visual relationship with the surrounding 
landscape due to existing planting around the site, and affects few landscape receptors within 
a very limited geographical area. 

4.16 Despite the presence of a number of heritage designations within the 2km study area, the 
development within the application site does not affect any of them due to distance, 
surrounding vegetation and therefore the lack of views from these heritage assets.  The 
application site does not form part of the landscape setting of any of these heritage assets. 

4.17 Although Green Belt is not a landscape but a planning designation it is important to appraise 
the development’s impact on the ‘openness’ of landscape within this designation, as it is one 
of the key considerations in assessing the impact of any development on this designation and 
its acceptability in planning terms.  Therefore, Green Belt should be considered as a 
landscape receptor. 

4.18 In landscape terms, the only receptors that the existing development would have impact on 
are: 

 Landscape character;

 Landscape features within the application site;

 Openness of Green Belt.

4.19 Only these receptors are brought forward to the appraisal.
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5 Visual Baseline 

Visibility and Views 

5.1 The application site and the development is visually contained in the surrounding landscape.  
Thirteen viewpoints have been selected to illustrate the general visibility and a range of views 
experienced by various types of visual receptors, including viewpoints illustrating no visibility 
from key sensitive areas around the site.  The location of the viewpoints is shown in Figure 
INF_N0468_PL03 with corresponding photographs shown in Figures INF_N0468_VP01-
VP13 (October 2015) and INF_N0468 VP02A-04A, 06A-09A and12A (November 
2017). 

5.2 To the west, views of the development are available only from a short section of A3400 
Stratford Road adjacent to the site (see Viewpoints 2/ 2A, 3/ 3A, 4/ 4A, 5 and 12/ 12A). 
However, views of the building extension, along Stratford Road are only available 
predominantly from the northern entrance to the site, adjacent to the hotel car park (see 
Viewpoints 2/ 2A and 4/ 4A).  Further south of Viewpoint 4 along Stratford Road (see 
Viewpoints 3/ 3A, 5 and 12/ 12A) the existing extension containing overnight bedroom 
accommodation is screened by the building’s frontage including the function room. All these 
views are experienced by motorists, pedestrians and visitors to The Oak Hotel.  All other 
views towards the development west of Stratford Road are screened by dense, mature 
vegetation. 

5.3 To the north, the site is also very well screened.  Views of the building extension are available 
only from the hotel car park (see Viewpoint 1 within the site), which is a ‘private’ viewpoint 
within the application site. 

5.4 To the east, glimpsed views of the development are available from a cluster of residential 
properties along Spring Lane (see Viewpoints 6/ 6A and 9/ 9A). Late autumn views 
(November 2017) show the existing building is more visible than viewed previously due to 
sparser vegetation and tree canopies at this time of year. 

5.5 Viewpoint 11 was selected for illustrative purposes – it demonstrates how mature, dense 
vegetation along the northern sections of Spring Lane prevents any views of The Oak Hotel 
and the site. A late autumn view taken in November 2017 (but not included in this report) 
showed that the development is still not visible at this time of year. 

5.6 Glimpses of the site are also possible from a short section of a PRoW (see Viewpoint 7/ 7A) 
running south-east from Spring Lane east of the site.  Further to the east along this public 
footpath (see Viewpoint 10) the site becomes completely screened due to dense land cover 
and distance.  This includes the edge of a Conservation Area at the Rectory (see Viewpoint 
13). 

5.7 To the south, any publicly accessible views of the site are predominantly screened by 
topography and vegetation, which is illustrated by Viewpoint 8/ 8A.  
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Visual Receptors 

5.8 The application site and the existing development are experienced by a very limited number 
of visual receptors and within a very limited geographical area.  When available, the views 
are predominantly filtered by mature vegetation and the only area with open views of the 
building extension is the northern entrance to the site and the hotel car park.  In visual terms, 
the only receptors that the existing development would have impact on are: 

 Road users along very short sections of Stratford Road and Spring Lane;

 Residents of a small cluster of properties along Spring Lane, east of the site;

 Users of a very short section of PRoW to the east of the site adjacent to Spring Lane;

 Visitors to the hotel.

5.9 Only these receptors are brought forward to the appraisal.
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6 Landscape Strategy 

Introduction 

6.1 Identification of the constraints and opportunities associated with the site and completion of 
the landscape and visual baseline to identify potential landscape and visual impact of the 
development have enabled an effective Landscape Strategy with a number of landscape 
enhancement measures to be formed.  

6.2 These enhancement proposals have been incorporated into the site layout and Landscape 
Strategy and are aimed to further screen the site from the wider landscape by strengthening 
boundary planting and better integrate the existing proposals with its immediate surroundings. 

6.3 The Landscape Strategy incorporates the key criteria identified to enhance the existing scheme 
along with providing an appropriate landscaped environment and visual amenity for the hotel 
and its users. 

Design and Landscape Vision 

6.4 We have established a number of landscape design principles that would guide the 
implementation of a suitable scheme for the proposed development location within Green Belt: 

 Use of hard landscape materials in accordance with landscape character assessments,
and avoidance of stark, bright colours so as not to stand out in the landscape on the edge
of the existing settlement area;

 Protection and retention of existing vegetation including hedgerows and trees, where
appropriate and feasible, in order to preserve the field boundary structure in relation to
the wider landscape pattern;

 Integration of the built form and landscape proposals into the sloping landform through
use of existing levels and through suitable building design;

 Assimilation of the built form and landscape proposals into the wider landscape setting,
by using appropriate plant species and building materials that relate to existing field
boundary and nearby tree planting, and local vernacular in the adjacent landscape;

 Respecting the existing residential areas, specifically properties along Stratford Road, by
relating the proposed development appropriately to adjacent/nearby properties through
suitable development set back, hard and soft landscape treatments within the building
curtilage – having regard for local views and vernacular of settlement edges;

 Conserving and enhancing any existing biodiversity on site particularly in relation to the
hawthorn hedgerow boundary;

 Use of predominantly native species to form the strategic buffer planting to the countryside
edge in order to respect the character of the surrounding landscape.  The internal
planting has been kept as ornamental to reflect the functional, all year round use and
needs of the hotel.  Due to the enclosed nature of the scheme this ornamental planting
would not have any effect on the wider landscape character.
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6.5 The key enhancement measures are outlined below in the form of a Landscape Strategy. The 
Landscape Strategy is shown on Illustrative Landscape Masterplan (see Figure N0468(01)100) 
accompanied by a planting plan (see Appendix - Figure N0468(96)001). 

 Existing northern entrance from Stratford Road – this location has been enhanced with a
mix of ornamental shrubs and new tree planting, with species including Betula pendula
(Silver Birch), Acer campestre ‘Streetwise’ and Acer rubrum ‘Scanlon’ (Maples), to
mitigate the critical view from the north along Stratford Road,  towards the hotel and
create a more definitive and formal entrance to the hotel.  Within the ornamental mix a
number of specimen species have been proposed such as Ilex ‘J.C. Van Tol’ (Holly) and
Corylus maxima ‘Purpurea’ (Purple Hazel), which reflect the native mix in the surrounding
countryside.

 The existing entrance to the south of the site has been removed and a planting group of
ornamental shrubs with specimen, reflecting the surrounding landscape context,
positioned here.

 The frontage of the hotel has been maintained as lawn to retain the openness of the
frontage.  The existing trees are also all retained with some additional species such as
Acer rubrum ‘Scanlon’ (Maple) which adds a seasonal bold red colour to the
predominantly autumn rich foliage.

 Car park area - key element is the new planting bed to replace the existing raised beds in
the car parking area.  The new beds are at ground level and feature ground cover
evergreen shrub planting and supported with proposed trees.  The trees break up the
massing of the car park and add additional screening to the hotel and include a Carpinus
betulus ‘Frans Fontain’ (Hornbeam with a conical habit), appropriate to the car park
location and Acer campestre ‘Streetwise’ (Maple).

 Break out space to the rear of the hotel – this area will be developed in a similar style to
the ornamental shrub planting to the front, in keeping with the hotel aesthetics with the
addition of the trees such as Betula pendula (Silver Birch) and Acer rubrum ‘Scanlon’
(Acer) and ornamental shrub planting such as Photinia ‘Little Red Robin’ and Elaeagnus
ebbingei ‘Limelight’ to provide additional colour, interest and a boundary between the
seating area and the wider landscaped gardens.

 Buffer planting – typical native understorey planting scheme containing Corylus avellana
(Hazel), Crataegus monogyna (Hawthorn) and Prunus sppinosa (Blackthorn) supported by
larger specimens such as Ilex aquifolium (Holly) and Pinus sylvestris (Scotts Pine) to
provide some evergreen substance along with local species such as Betula pendula (Silver
Birch) and Quercus robur (Oak).
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7 Appraisal and Conclusions 

Landscape Impact 

7.1 The application site and the existing buildings are heavily enclosed by the surrounding 
vegetation and have little intervisibility with the surrounding areas.  As discussed in the 
baseline section, open views towards the application site are only possible from a short 
stretch of Stratford Road and from the car park within the application site itself.  In the 
remaining landscape glimpsed views are only possible to the east of the site from Spring Lane 
and from the western part of the public footpath adjacent to Spring Lane.  From all other 
areas, including a number of heritage assets within the study area, there are no views of the 
existing development and there would be no physical or visual impact on the landscape 
resource. 

Landscape Character 

7.2 Within the study area up to 1km from the site landscape character sensitivity varies, with more 
sensitive landscape associated with the Special Landscape Area to the west of the site and 
medium sensitivity landscape of the Ancient Arden LCA. However, the application site itself is 
considered to be of relatively low sensitivity to the proposed development due to its previously 
developed character (brownfield site), few landscape features contributing to the landscape 
character (except boundary vegetation), low tranquillity due to the adjacent Stratford Road, 
and a high degree of enclosure around the site.  Within the application site, areas of higher 
sensitivity are located along site boundaries. 

7.3 Once the proposed Landscape Strategy is implemented (see Figure N0468(01)100 and 
planting plan in the Appendix), the existing landscape structure within the site would be 
significantly enhanced.  

7.4 There would be no views of the development/ proposed alterations to the west of Stratford 
Road and to the north of the site due to existing vegetation, therefore there would be no 
impact on this landscape.  The existing development with the proposed enhancement 
measures would cause negligible impact on the character of the remaining landscape around 
the site, including areas to the east and south of the site.  

7.5 The proposed alterations, which include a lowered ridge height to a section of the northern 
wing and substantially lowered projecting eaves to much of the northern elevation would 
mean that more roofscape and less white rendered façade would be visible. This larger area 
of darker coloured roof would employ a material and finish that would better assimilate the 
built form into the surrounding landscape, making it less visible against the darker colours of 
the surrounding vegetation.  

7.6 This, along with in-line velux windows and amended fenestration would also effectively 
assimilate the northern elevation with the existing western elevation of low eaves that is 
presented to Stratford Road. 

7.7 Impact of the proposed screening buffer on views from the east is illustrated on Photomontage 
2 in Figure N0468(03)002.  Once the proposed planting matures, there would be no 
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view of the existing built development/ proposed alterations from the east, and the rural 
character of this land would be enhanced by reducing the amount of built form in the views.  
The character of the site, in particular site entrance, would be also greatly improved by 
additional planting mix, which would better integrate the development with Stratford Road, in 
line with the wooded character of other estates along this road corridor. 

Landscape features within the application site 

7.8 The proposed Landscape Strategy would introduce a number of landscape enhancements 
within the site, which would result in net gain in planting and an increase in amenity of views 
towards the site.  The Landscape Strategy is shown on Illustrative Landscape Masterplan (see 
Figure N0468(01)100) accompanied by Planting Plan (see Appendix - Figure 
N0468(96)001). 

7.9 The key improvements are proposed along the site frontage to Stratford Road, where a 
number of trees and understorey planting are proposed, and along the south-western 
boundary, where a landscape buffer consisting of native species would be created to prevent 
filtered views of built development within the site.  New planting is also proposed within the 
hotel car park to soften existing views of the hotel and within the private garden, where 
proposed shrubs would soften views of the current close boarded fence.  Overall, it is 
considered that the proposed Landscape Strategy would create a noticeable landscape 
improvement within the application site compared to the existing landscape treatment. 

Openness of Green Belt 

7.10 Openness of Green Belt is one of the key receptors identified in the landscape baseline.  
While Green Belt is a planning designation aimed to prevent urban sprawl and therefore not 
a ‘typical’ landscape receptor, analysis of development’s impact on landscape ‘openness’ is 
one of the tools used in judging the acceptability development proposals located within Green 
Belt, which is reflected in local Policy CS.10. 

7.11 In the light of the above comments on landscape character, very limited visibility of the 
existing development in the surrounding landscape, and taking account of the proposed 
Landscape Strategy, it is assessed that the existing development/ proposed alterations with 
the proposed landscape enhancements would have no material impact on the openness of 
Green Belt.  Even if the limited views along Stratford Road between site entrances and views 
from the hotel’s car park are taken into account, the impact on the openness of Green Belt 
would be at most negligible at this location, and there would be no impact at all on this 
landscape receptor in the wider landscape. 

Visual Impact 

7.12 The geographical extent of the development’s impact on the surrounding visual receptors 
would be similar to impacts on landscape character.  Once the proposed Landscape Strategy 
matures, existing filtered views of the existing development experienced by residents along 
Spring Lane and users of public footpaths to the east and south of the site would be 
completely screened due to the additional native landscape buffer along the eastern and 
southern site boundaries.  Compared to the existing situation, this would cause an impact of 
up to low magnitude, however, its nature would be beneficial as the reduction of views 
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towards built development in this area would strengthen the rural character of existing views, 
and is considered a positive change. 

7.13 The only visual receptors which would experience any material change in views would be 
road users along Stratford Road and visitors to the hotel.  Both types of receptors are assessed 
as having low to medium sensitivity to the proposed development due to medium value of 
views within this area and low susceptibility to change in views for road users, whose 
attention is not focussed on the landscape but on their activity (driving).  Their susceptibility to 
change in views is also reduced by the incidental nature of their views towards the site while 
travelling at speed along Stratford Road. 

7.14 In terms of the nature of impact for these receptors, the magnitude of visual change is 
considered to be up to medium once the proposed landscaping matures.  The proposed 
enhancements at the northern entrance to the site would slightly reduce the visibility of the 
buildings.   

7.15 The alterations to the northern wing roofscape and facades appear to be well designed and 
balanced and will better assimilate this part of the building with the main western façade. The 
greater expanse of dark roof tile and lesser extent of white rendered facade here will ensure 
better visual integration into the landscape, which will only be improved following the 
implementation of the Landscape Strategy.  In our opinion, the proposed Landscape Strategy 
would create a noticeable improvement in visual amenity within the site and therefore the 
visual impact of the proposed landscape enhancements on hotel visitors and Stratford Road 
users is assessed as up to moderate and beneficial. 

Summary and Conclusions 

7.16 The application site and the existing hotel building are very well enclosed in the surrounding 
landscape and the existing building has no material impact on the wider landscape character 
or openness of Green Belt.  Even without any proposed enhancement measures/ building 
alterations the landscape impacts of the hotel extension would be at most negligible in the 
wider context. 

7.17 The only public area allowing open views into the site is a short stretch of Stratford Road 
adjacent to the site.  Along this road, views of the hotel extension are available predominantly 
from the northern entrance to the site.  The development can be also seen from the car park 
within the application site.  Very limited and glimpsed views of the hotel are available from 
Spring Lane and two public footpaths to the east and south of the site.  No other views of the 
site are available within the surrounding landscape and therefore the visual impacts are also 
very limited. 

7.18 The proposed Landscape Strategy gives an opportunity to enhance the appearance of the 
existing development on site, for the benefit of visitors to the hotel and users of Stratford Road, 
to better integrate the development with the adjacent landscape, and to improve landscape 
treatment of site boundaries significantly reducing views towards built development from the 
east and the south.  In visual terms, the proposed landscape enhancements would result in up 
to moderate beneficial impact on road users along Stratford Road and on hotel visitors, 
creating a pleasant landscape within the site and strengthening the rural character of existing 
views from the east. 
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1. This is a claim for judicial review of a decision of the Defendant, the local planning authority, granting
planning permission to the Interested Party, Probiotics International Limited ("Probiotics") for the
erection of a building for B1, B2 and B8 uses with associated infrastructure, parking and landscaping
on land forming part of the former Lopenhead Nursery ("the application site") in Lopenhead, South
Somerset. Frances Patterson Q.C. (as she then was) ordered that the application for permission to
apply for judicial review be considered at an oral hearing with the hearing itself to follow immediately
after if permission were granted.

BACKGROUND

The Application

2. The application site covers an area of approximately 0.69 hectares and contains a large derelict
greenhouse, a mobile phone mast and a large earth mound. It forms part of what was the former
Lopenhead nursery.

3. Part of the former nursery is allocated for employment use under the South Somerset Local Plan ("the
Local Plan") which forms part of the Defendant's statutory development plan. That part of the former
nursery is divided into four plots. Industrial buildings have been constructed and are now used by
Probiotics for the production of human and animal health care products on two of those plots.

4. The application site itself falls outside the area of the former nursery which is allocated for
employment use under the Local Plan. Probiotics wished to expand its operations and to erect, and
operate from, another building on the application site (but outside the area allocated for employment
use). The business reasons why Probiotics wish to do so were that its operations had grown
significantly in recent years. It needed to expand its production facilities, storage and office
infrastructure and it wished to separate the production of human from animal health care products.

5. Prior to the application being considered, the Council considered whether or not the proposed
development fell within the definition of "EIA development" in the Town and Country Planning
(Environmental Impact Assessment) Regulations 2011 ("the EIA Regulations") in which case the
application needed to be accompanied by an environmental statement. In broad terms, development
will be EIA development if either (1) it falls within one of the categories of development listed in
Schedule 1 to the EIA Regulations or (2) it falls within one of the categories listed in Schedule 2 to the
EIA Regulations and is likely to have significant effects on the environment by virtue of factors such
as its nature, size or location.

6. On 6 February 2012, the Council issued a screening opinion indicating that although the development
fell within one of the descriptions in Schedule 2 it was not likely to have significant environmental
impacts. It concluded therefore that the proposed development was not EIA development and an
environmental statement was not required. The Claimant requested the Secretary of State to give a
direction on whether the proposed development was EIA development. By letter dated 13 April 2012,
the Secretary of State gave a direction that the development was not EIA development. He considered
that it did not fall within Schedule 1 to the EIA Regulations and, although it fell within Schedule 2, the
proposed development would not be likely to have significant environmental effects. He was asked to
reconsider the matter. He sought further information including, in particular information on whether
the manufacture of the products involved the use of chemical conversion processes. That was relevant
as installations manufacturing products using such processes fall within paragraph 6 of Schedule 1 to
the EIA Regulations and would be EIA development and an environmental statement would be
required to be submitted with an application for planning permission. Having received information
from Probiotics' planning consultant on 13 June 2012, the Secretary of State determined that the
application did not fall within paragraph 6 of Schedule 1 to the EIA for the reasons set out in his letter
of 31 August 2012. He decided that there was no reason to reconsider the earlier direction that the
application for planning permission was not EIA development.

The Report

7. The application was considered by the relevant committee who had a report from officers. That report
set out a description of the site and the proposed development. It set out the planning history of the
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site. The report then turned to the relevant policies and expressly referred to and summarised the effect
of section 38(6) of the Planning and Compulsory Purchase Act 2004 ("the 2004 Act"), that is that
decisions must be made in accordance with the development plan unless material considerations
indicate otherwise. The report referred to the development plan, and in particular the relevant policies
contained in the Local Plan. It referred to national policy and, in particular, to the National Planning
Policy Framework ("the Framework"). That Framework is not part of the development plan but it is a
material consideration.

8. The report summarised the responses to the consultations and the objections that had been made to the
grant of planning permission by, amongst others, the local parish councils, the Campaign to Protect
Rural England and individuals. The report noted the comments of others including the Defendant's
landscape officer. He had no objection in principle to the extension of employment use over this part of
the former nursery and made detailed comments explaining why the negative impact of the proposed
building would not be so great that it could not be dealt with by way of planting trees and other
measures to mitigate its effect. The Defendant's economic officer also commented. He considered that
the fact that a manufacturing business was looking to develop their business was a positive feature.
The report also summarised the comments from other officers and agencies. The report then addressed
the question of whether or not planning permission should be granted. First it considered the need for
development and said this;

"The applicant has outlined within the supporting documents the reasons for the additional
building. Probiotics relocated their business to the adjacent allocated employment site in
early 2010, having moved from premises at Stoke Sub Hamdon. The company has grown
significantly in recent years and exports to over 50 countries. It is now looking to increase
their current production facilities, storage and office infrastructure in order to meet the
needs of a growing business.

The additional building will provide additional production space to enable the
manufacturing of animal welfare products to be separated from human welfare products.
The agent has outlined that 'export controls within the industry require that human and
animal welfare products are both manufactured and stored in separate buildings'. It is
important to stress that there is no legal requirement for the products to be manufactured
and stored in different premises. However, from a business perspective, the company
wishes to grow its export business and the separation of the animal from human products
is driven on ethical grounds. A number of those countries/customers will seek the total
separation for the human and animal products.

Moreover, the development will provide significantly more site storage of their goods and
to satisfy the need for additional office accommodation. The company presently employ
80 people (includes 15 sales people who are rarely on site) with an expected increase to
130 by 2015. Based on this information, it is apparent that, despite the general poor state
of the economy over the last few years, the company is performing very well and is
expanding at an increasing rate. Allied to the fact that there is a business case to separate
the animal and human manufacturing processes, it is considered that there is a need for an
additional building. The officer has asked the MD about the need for the building and
whether the extra capacity required could be accommodated either within the 2 existing
buildings, via an extension to the buildings or within land still available on the allocated
employment site. The clear response was that these options were not acceptable either in
providing the physical capacity required or to provide the separate buildings required for
the human and animal products. In addition, it is not considered that the company are
building this 3rd facility as a speculative form of development. It is costly to construct
such a building and it is not considered that the company would be seeking consent if
there were other cheaper or more practical solutions."

9. Then it considered whether the proposed development was acceptable in planning terms. First, it
considered that the proposal would have a positive economic impact by increasing the number of
employees (from about 80, 65 of which were based at the Lopenhead Nursery site, to about 130). It
noted that the Framework supported growth in rural areas in order to create jobs. Next, the report
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considered the environmental impact. It considered the impact on the landscape and, for a variety of
reasons, concluded that the visual impact was not considered to be significantly harmful. The report
considered the wider sustainability issues in terms of accessibility to services, facilities and the fact
that public transport links serving the site were poor and travel by private vehicle was likely. The
report set out a number of reasons why permission should not be refused on sustainability issues. It
then referred to the Council's screening opinion and the Secretary of State's direction that the proposed
development was not EIA development and attached the two letters from the Secretary of State. The
report noted that the view of the Council remained that the proposed development was not EIA
development. The report considered the availability of other sites. It then considered landscaping and
design and said this:

"Associated with the scale of the development, it is considered that, whilst SSLP policy
ME4 supports the expansion of businesses in the countryside, and that this development
would meet the various criteria outlined under this policy, it is more difficult to accept that
this constitutes a small scale expansion of the existing business. However, it is considered
that this policy is now superseded by the policy support contained in the NPPF for the
expansion of all types of business in rural areas."

10. The report then dealt with highways, parking, the environmental impact assessments and other issues.
In that regard, the report said this:

"Following on from the last point, it is considered that if the application was for general
outline consent with no identified end users, then it could rightly be treated as speculative
and to all intents and purposes as a strategic employment site. This was the case with the
application for outline consent submitted in 2009 which included the current application
site and land to the front of the site. Third parties have correctly referred to this earlier
application. This was withdrawn as it was considered premature as other plots were
available on the allocated site and would have been refused. As this current application is
for an identified end user and 2 additional plots have subsequently been developed on the
allocated site, and plot B is not available to the applicant, it is a fundamentally different
application to the earlier outline application. In addition, the NPPF has now been
introduced with its support for economic growth in rural areas.

The site is located on Grade 1 agricultural land. Objections have been raised that this will
remove land from agricultural use and this is contrary to national and local policies that
seek to protect such quality agricultural land. It is accepted that this application will result
in the loss of prime agricultural land. However, given the fact that it has been disused for a
number of years, the small area of land involved and given its physical orientation
sandwiched between employment uses and residential properties thus questioning whether
it would actually be used for agricultural purposes, it is not considered that the application
should be refused on the basis of a loss of Grade 1 agricultural land."

11. The conclusion is in the following terms:

"It is fully acknowledged that there are a number of valid planning concerns about this
proposal. However, for the reasons outlined in the report above, it is considered that the
application is in accordance with the NPPF and is recommended for approval. The views
of third parties have been carefully assessed and taken into account by the case officer and
a number of consultees. However, for the reasons given above, it is not considered that the
impacts of the development are so adverse that they significantly and demonstrably
outweigh the benefits of the scheme."

12. The report therefore recommended the grant of planning permission.

13. On 17 April 2013, the Claimant's solicitor sought to access the committee report on the Council's
website but he was unable to obtain a legible version of the report. He e-mailed a planning officer at
the Council and was sent an electronic version of the report at 16.44 on 19 April 2013.
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14. On 24 April 2013, the Claimant's solicitor wrote a four-page letter repeating objections made
previously.

The Grant of Planning Permission

15. The matter was considered by the relevant Council committee on 24 April 2013. The Claimant's
solicitor attended the meeting and requested that the matter be deferred as he wanted his letter of 24
April 2013 circulated in full. He also made observations about the application. The committee decided
they would not defer consideration of the matter. There was a short debate during which several
members expressed their support for the proposal. They resolved to accept the officer's
recommendation and grant planning permission. It can be inferred that the committee adopted the
reasoning in the officers' report. On the 30 April 2013, planning permission was issued. The notice sets
out the summary of reasons for granting the permission in the following terms:

"The proposed development by reason of its design, scale, siting and materials, is
considered to respect the character and appearance of the area, will provide employment
opportunities, will provide a satisfactory means of vehicular access and will also provide a
satisfactory landscaping scheme. It is also considered that there is adequate justification to
allow an expansion of Probiotics on land outside of the allocated employment site. The
scheme accords with Policy ST5, ST6 and EC3 of the South Somerset Local Plan, Policy
49 of the Somerset and Exmoor National Park Joint Structure Plan Review and to policy
in the NPPF."

16. There were a number of conditions attached. For present purposes, the relevant one is condition 8
which is in these terms:

"The building hereby permitted shall only be carried out by Probiotics International Ltd
(or any successor company) during its occupation of the land subject to this permission.

Reason: The Local Planning Authority wishes to control the uses on this site to accord
with the NPPF. "

LEGAL FRAMEWORK

17. Planning permission is required for development including, as here, the erection of a building and the
making of a material change of use of land: see section 57 of the Town and Country Planning Act 1990
("the 1990 Act").

18. Section 70(1) of the Town and Country Planning Act 1990 ("the 1990 Act") provides that a local
planning authority:

"(a) … grant planning permission, either unconditionally or subject to such
conditions as they think fit; or

(b) … refuse permission".

19. Section 70 (2) of the 1990 Act provides that where an application for planning permission is made to a
local planning authority, then:

"(2) In dealing with such an application the authority shall have regard to

(a) the provisions of the development plan, so far as material to the
application,

(b) any local finance considerations, so far as material to the application, and

(c) any other material considerations."

20. The development plan is defined in section 38(3) of the 2004 Act. Further, section 38(6) of that Act
provides that:
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"(6) If regard is to be had to the development plan for the purpose of any determination to
be made under the planning Acts the determination must be made in accordance with the
plan unless material considerations indicate otherwise".

21. The development plan in the present case included certain saved polices contained in the South
Somerset Local Plan ("the Local Plan"). For present purposes the relevant policies include
ME/LOPE/1. That allocates land at Lopenhead Nursery amounting to 1.8 hectares for employment
use. The application site, however, does not fall within that area of land and is not allocated for
employment use. The next significant relevant policy is Local Plan Policy ME4. That provides that:

"Proposals for the small scale expansion of existing businesses (classes B1,
B2 and B8 of the use classes order) outside defined development areas shown
on the proposals map will be permitted provided that they satisfactorily meet
the following criteria…"

22. A list of criteria is then set out. Furthermore, Policy ST3 also provides that development outside
defined development areas of towns, rural centres and villages will be strictly controlled and restricted
to that which benefits economic activity, maintains or enhances the environment and does not foster
growth in the need to travel. Policy ST5 provides that proposals for development are to be considered
against certain specified criteria. Policy ST6 provides that proposals for development which is
otherwise acceptable in principle will be permitted if certain specified design criteria are met.

23. The Framework sets out the government's planning policies for England. The Framework is a material
consideration to which the Defendant must have regard in considering applications for planning
permission.

THE ISSUES

24. The Claimant seeks to challenge the grant of planning permission on five grounds. The grounds raise
the following issues:

(1) Did the Defendant adopt an unlawful approach to the consideration of the application
for planning permission in that the Defendant failed to recognise the primacy of the
development plan and considered that the Framework had superseded or replaced the
relevant provisions of the development plan (ground 2)?

(2) Was condition 8 limiting the permission to Probiotics (or a successor company)
unlawful because it was ambiguous and unenforceable, or irrational or did not fairly and
reasonably relate to the development (ground 1)?

(3) Did the Defendant fail to give adequate reasons for the grant of planning permission
(ground 3)?

(4) Did the Defendant breach the EIA Regulations by granting planning permission
without requiring the submission of an environmental statement pursuant to the EIA
Regulations (ground 4)?

(5) Was there a failure to comply with the requirements of section 100B of the Local
Government Act 1972 ("the LGA") or the requirements of procedural fairness (ground 5)?

GROUND 2 - THE APPROACH OF THE DEFENDANT

25. I consider first ground 2 and whether the Defendant adopted an unlawful approach to the grant of
planning permission. The Claimant contends that the Defendant failed to recognise the primacy of the
development plan and assumed, wrongly, that the Framework superseded the relevant policies
contained in the development plan.

26. First, in general terms, one could expect a planning officer or an experienced planning committee to be
familiar with the basic principles underlying section 38(6) of the 2004 Act, namely that applications
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for planning permission must be determined in accordance with the development plan unless material
considerations indicate otherwise. Furthermore, in the present case, the report to committee expressly
referred to section 38(6) of the 2004 Act and summarised its effect. In addition, the structure and
content of the report clearly reflects a careful consideration of the relevant development plan policies
and other material considerations, such as the Framework. In my judgment, the committee would
therefore have been well aware of the provisions of section 38(6) of the 2004 Act and the need to
determine the application in accordance with the development plan unless material considerations
indicated otherwise.

27. Secondly, the report itself, read as a whole, and in context, makes it clear that the proposed
development would conflict with the development plan. The allocation site was not in the area of
Lopenhead nursery allocated for employment use. Development in rural areas would otherwise be
restricted. Furthermore, as the discussion of Local Plan Policy ME4 makes clear, the development
would not meet the requirements of that policy as the proposed development would not involve "small
scale expansion". In my judgment, therefore, the report (and by implication the Committee) were well
aware that planning permission would be refused, in accordance with the development plan, unless
material considerations indicated otherwise. Mr Whale for the Council submitted, correctly, that
conflict with one or more particular policies in the development plan does not necessarily mean that
the proposal is not in accordance with the development plan as a whole. That may be the case, for
example, when policies point in different directions. In the present case, however, all the development
plan policies to which reference was made indicate that the proposed development on this site (i.e.
large scale business expansion in a rural area) would not be permitted. In my judgment, the report
proceeds on the basis that the proposed development would not be permitted applying the provisions
of the development plan alone.

28. For that reason, the report does go on to consider material considerations which might justify the grant
of permission. In particular, the Framework supported the expansion of all types of business in rural
areas. In other words, the approach in Policy ME4 of only permitting expansion in rural areas if they
were "small scale" was not the approach adopted by the Framework. The Framework would support
the grant of planning permission for even a large scale expansion of a business in a rural area
assuming, of course, that any adverse effects of the proposed development were considered acceptable
and the proposed development was otherwise acceptable in planning terms. That approach appears, for
example, from paragraph 28 of the Framework which says planning policies should support economic
growth in rural areas in order to create jobs and prosperity. That policy would, in my judgment, be a
material consideration which is capable in principle of justifying the grant of planning permission.

29. Mr Jones QC submits that the report erred by stating that the Framework "superseded" the policies in
the development plan. It is correct that the Framework cannot change the development plan. The
Framework is, however, a material consideration and may provide the reasons why an application for
planning permission should be granted notwithstanding the development plan. Furthermore, the
provisions of a development plan may become outdated as national policy changes, or particular
development plan policies may no longer meet current needs, or other changes may have occurred
which make the particular provisions of the development plan less relevant. In such circumstances,
other material considerations, such as more recent national policies, may assume greater importance
and indicate that the application for planning permission should be approved (see the comments of
Lord Hope of Craighead in City of Edinburgh v Secretary of State for Scotland [1997] 1 WLR 1447 at
1450B-E). In my judgment, read as a whole and in context, the report was merely saying that the
approach of permitting only small-scale development in rural areas was no longer up to date as the
Framework recognised that it may be appropriate to support business expansion more generally. The
report then goes on to consider whether or not permitting a larger scale business expansion would be
acceptable in planning terms. That is a lawful approach. The committee would have understood that to
be the approach set out in the report and, given that they resolved to accept the recommendation, it can
be inferred that they adopted that approach.

30. The Claimant also submitted that the Council should have consulted the Secretary of State pursuant to
Article 9 of the Town and Country Planning (Consultation) (England) Direction 2009 ("the Direction")
before granting planning permission. That article provides that where a local planning authority in
England does not propose to refuse an application for planning permission to which the Direction

https://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1997/38.html
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applies, it shall consult the Secretary of State. The material provision is Article 5 of the Direction
which provides:

"For the purposes of this direction, "development outside town centres" means
development which consists of or includes retail, leisure or office use, and which –

(a) is to be carried out on land which is edge-of-centre, out-of-centre or out-
of-town; and

(b) is not in accordance with one or more provisions of the development plan
in force in relation to the area in which the development is to be carried out;
and

(c) consists of or includes the provision of a building or buildings where the
floor space to be created by the development is:

(i) 5,000 square metres or more; or

(ii) Extensions or new development of 2,500 square
metres or more which, when aggregated with
existing floor space, would exceed 5,000 square
metres."

31. The Claimant submits that the proposed development includes office use which meets the criteria in
Article 5(1)(a) and (b). She also submits that the area of the floor space of the proposed development
exceeds 2,500 square metres and taken together with the existing floor space of the existing Probiotics
developments on the nursery site, the total floor space exceeds 5,000 square metres so that Article 5(1)
(c) is met. In calculating the relevant floor space, the Claimant submits that Article 5(1)(c) requires the
entire floor space of the proposed development (whether or not intended to be used for office use) has
to be aggregated with the other areas on the nursery site which are used by Probiotics. Furthermore,
she submits, it is not just the area of the rest of the former nursery site occupied by Probiotics which is
actually used for office use which is to be included in the calculation. Rather it is the floor space of the
entire area for which planning permission has been granted. That entire area could be used for office
use even if it is not being used for that purpose at present.

32. I understand the argument that Article 5(1)(c) deals with "the floor space to be created by the
development" and is not expressly limited to the floor space intended to be used for office use. But
without ruling on whether that interpretation of Article 5(1)(c) is correct, as a minimum, in my
judgment, Article 5(2) is looking at the area of existing floor space in another development which is
actually used for office purposes. The calculation is to include "retail, leisure or office floor space".
That is consistent with looking at the amount of existing floor space actually used for that purpose and
assessing whether that, together with the floor space in the proposed development, exceeds 5,000
square metres. The Direction is not intended to require consultation on a development which depends
on aggregating the floor space of that development with the floor space of an existing development
which is not being used (but could theoretically be used at some stage in the future) for office use. I
understand that the Claimant accepts that she had no evidence to suggest that even taking the floor
space of the proposed development, together with the area of the existing Probiotics developments on
the former nursery site actually used for office use, the floor space would not exceed 5,000 square
metres. In those circumstances, there was no obligation to consult the Secretary of State on the
application for planning permission before granting it.

THE VALIDITY OF THE PLANNING CONDITION

33. Mr Jones Q.C. for the Claimant submitted that condition 8 was invalid as it was so ambiguous as to be
unenforceable. He further submitted that the condition limiting the benefit of the permission to
Priobitics (and a successor company) was not a valid condition as it did not fairly and reasonably relate
to the development, was irrational and did not serve any planning purpose.
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34. The law governing the exercise of the power to impose conditions is conveniently summarised in the
judgments of the House of Lords in Newbury District Council v Secretary of State for the Environment
[1981] A.C. 578. At page 599 Viscount Dilhorne said this:

"The power to impose conditions is not unlimited. In Pyx Granite Co. Ltd. v Ministry of
Housing and Local Government [1958] 1 Q.B. 554 Lord Denning said, at p. 572:

"Although the planning authorities are given very wide powers to impose '
such conditions as they think fit,' nevertheless the law says that those
conditions, to be valid, must fairly and reasonably relate to the permitted
development. The planning authority are not at liberty to use their powers for
an ulterior object, however desirable that object may seem to them to be in
the public interest."

…..

"It follows that the conditions imposed must be for a planning purpose and
not for any ulterior one, and that they must fairly and reasonably relate to the
development permitted. Also they must not be so unreasonable that no
reasonable planning authority could have imposed them…".

35. Advice about the circumstances in which conditions may be imposed is also given in Circular 11/95:
Use of conditions in planning. That, as Mr Jones Q.C. recognises, is primarily an expression of view
on the relevant law and how the law applies in particular circumstances rather than being guidance on
matters of planning policy. The Circular itself recognises that it is a guide and is not intended to be
definitive and that an authoritative statement of the law can only be made by the courts. At paragraph
92 and onwards, the Circular begins consideration of conditions restricting the occupancy of buildings
and land. Under the heading "Occupancy: general considerations", paragraph 92 says this:

"Since planning controls are concerned with the use of land rather than the identity of the
user, the question of who is to occupy premises for which permission is to be granted will
normally be irrelevant. Conditions restricting occupancy to a particular occupier or class
of occupier should only be used when special planning grounds can be demonstrated, and
where the alternative would normally be refusal of permission."

36. In dealing with personal permissions, that is the grant of planning permission which is limited to the
benefit of a named person, paragraph 93 of the Circular says this:

"Unless the permission otherwise provides, planning permission runs with the land and it
is seldom desirable to provide otherwise. There are occasions, however, where it is
proposed exceptionally to grant permission for the use of a building or land for some
purpose which would not normally be allowed at the site, simply because there are strong
compassionate or other personal grounds for doing so. In such a case the permission
should normally be made subject to a condition that it shall enure only for the benefit of a
named person-usually the applicant (model condition 35): a permission personal to a
company is inappropriate because its shares can be transferred to other person's without
affecting the legal personality of the company. This condition will scarcely ever be
justified in the case of a permission for the erection of a permanent building."

37. Paragraph 94 of the Circular deals with conditions which are intended to confine the occupation of
commercial or industrial premises to local firms and generally indicates that such conditions are not
appropriate. Paragaph 95 says this:

"However, where the need of a local firm to expand is sufficiently exceptional to justify a
departure from a general policy of restraint it will be essential to ensure that such a
permission is not abused. It may be reasonable to impose a "local occupancy" condition in
such circumstances, provided it is for a limited period (10 years is considered to be a
suitable maximum), covers a large catchment area (for example, the area of the relevant
county) and clearly defines the categories of persons or firms who may occupy the
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premises. Occupancy conditions should be imposed only where special planning grounds
can be demonstrated and where the alternative would normally be to refuse the
application. It would not normally be appropriate to impose such conditions on small
buildings of less than 300 square metres of office floor space (or 500 square metres of
industrial floor space). Occupancy conditions should not be imposed which provide for a
system of vetting by the local planning authority or the use of a vague test such as
"needing to be located in the area"."

38. Against that background, I turn to consider the proper interpretation of condition 8 and whether or not
it is valid. I bear in mind the principles summarised in the judgment of Elias L.J. in Hulme v Secretary
of State for Communities and Local Government [2011] EWCA Civ 638 at paragraphs 13 and 14:

"13 ….

a) The conditions must be construed in the context of the decision letter as a whole.

b) The conditions should be interpreted benevolently and not narrowly or strictly: see
Carter Commercial Development Limited v Secretary of State for the Environment [2002] 

EWHC 1200 (Admin) para 49, per Sullivan J, as he was.

c) A condition will be void for uncertainty only "if it can be given no meaning or no
sensible or ascertainable meaning, and not merely because it is ambiguous or leads to
absurd results" per Lord Denning in Fawcett Properties v Buckingham County [1961]
A.C. 636, 678. This seems to me to be an application of the benevolent construction
principle.

d) There is no room for an implied condition …..

"14 Accordingly, whilst there must be a limit to the extent to which conditions should be
rewritten to save them from invalidity, if they can be given a sensible and reasonable
interpretation when read in context, they should be.

39. Two questions arise in relation to the interpretation of condition 8. The first concerns the fact that it
states that the "The building hereby permitted shall only be carried out by Probitics". The question is
whether it is concerned with the use of the building or whether it applies the erection of the building
itself, or possibly, applies to both the erection and use of the building. Mr Whale, for the Defendant
submits that read reasonably the condition is intended to relate only to the use of the building. In my
judgment, that interpretation is correct. The condition, read as a whole, is intended to apply during the
occupation of the land. That is more consistent with a condition concerning use (i.e. what is to happen
while Probiotics is on the land) rather than a condition concerning the erection of the building.
Furthermore, the reason for imposing the condition is that the Defendant wishes to control the uses on
the application site. That again points to the condition being concerned with the use to be made of the
application site.

40. The second question arises from the fact that the benefit of the planning permission is only to be
enjoyed by Probiotics and any successor company. The question is what is meant by "any successor
company". Mr Whale for the Defendant submitted that there were three possibilities. The condition
could be dealing with situations where the name of Probiotics was changed. It could be dealing with
situations where someone acquired the shares in the company. Or it could be dealing with a company
which was the successor in title to the land. Mr Whale submitted that the phrase encompassed the first
and second meanings. He submitted that the intention underlying the condition was to prevent a
company which was unconnected with Probiotics from obtaining the benefit of the planning
permission. Mr Jones QC, for the Claimant, submitted that the first two interpretations were in effect
meaningless and that the ambiguity over what the condition meant had the result that the condition
could not be enforced. For completeness, I note that a further possibility is that the phrase means a
successor company in the sense of a company that takes over the business of Probiotics, i.e. a company
that acquires its buildings, plant, other assets and staff. Neither Mr Whale nor Mr Jones QC submit that
that is the correct meaning of condition 8.

https://www.bailii.org/ew/cases/EWCA/Civ/2011/638.html
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41. It is not easy to give meaning to the words "any successor company" in condition 8. On a literal
interpretation it would not include a situation where there was a change in the name of the company.
The company would remain the same legal entity but would have a different name. Nor, on a literal
interpretation, would the phrase include a change in the share ownership. The company would remain
the same legal entity but it would be owned by a different person. A "successor company" implies a
different company from the original company and so would not be expected to embrace a situation
where the legal entity does not change but its name changes or the ownership is transferred to a
different person. Equally, the phrase is unlikely to mean to a successor in title to the land. Such a
condition would not be necessary as planning permission would, in normal circumstances, pass with
the land in any event. Further, if the condition was meant to include a successor in title to the land it
could easily have said so. The reference to successor company must have been intended to have some
other meaning.

42. I assume, for present purposes, that the condition could be read as meaning it applies to Probiotics and
to any company or individual that acquires the shareholding in Probiotics, as Mr Whale submits. The
question then arises as to whether or not such a condition is imposed for a planning purpose and fairly
and reasonably relates to the development.

43. The reason given for the condition is that the local planning authority wishes to control the use of the
land. In my judgment, however, a condition such as condition 8, will not enable the local planning
authority to control the use of the land. Nor has any rational planning reason been advanced to restrict
the benefit of the planning permission to Probiotics or a successor company.

44. The usual position is that planning permission is concerned with the use of the land, rather than the
identity of the user, as paragraph 92 of the Circular recognises. First, there is nothing in condition 8
which enables the Defendant to limit the use to which the land may be put. Permission has been
granted for any B1, B2 or B8 use. Limiting the benefit of the planning permission to Probiotics (or a
successor company, whatever that means) does not enable the Defendant to impose any control on the
use of the application site. It simply seeks to control the identity of the person carrying on the
permitted use.

45. Secondly, no planning reasons explain why an unconnected company should not be allowed to use the
building and land for the permitted purposes. The rationale underlying the grant of planning
permission was that use of that site for employment purposes would be beneficial as it would generate
jobs. It is difficult to see on what basis the use of the land for B1, B2 or B8 purposes by a different
company, with different employees, would raise any planning issues.

46. It was suggested in argument that the condition would promote sustainability. The report to the
committee does refer to the fact that there would be some benefit in employees from Probiotics not
having to travel to the Lopenhead nursery site from other sites when considering sustainability in terms
of travel journeys. But the condition does not, in fact, contribute to that purpose. Probiotics could use
the application site for any B1, B2 or B8 purpose: it is not limited by the condition to using the
application site in connection with its existing business on the other part of the nursery site (although
that was the original rationale for its planning application).

47. The report also refers to the fact that if the application was for a general outline consent with no end
users, it could be regarded as speculative and intended to obtain permission for the application site as a
strategic employment site. That may explain why this application was granted. But once permission is
granted, and it is accepted that a building should be erected on the application site, and that the site is
suitable for B1, B2 or B8 use as that supports economic growth, there is no rational planning reason
for saying that only Probiotics (or a company which buys the shares of Probiotics) should have the
benefit of a planning permission to enable them to use the site for the permitted purposes.

48. Standing back from the details, the position is that planning permission is to be granted for the erection
of a building. There will be a permanent structure on the application site, irrespective of the identity of
the present user. The condition does not, and does not seek to, control any land use impact resulting
from the presence of the building. The condition is said to be imposed to enable the Defendant to
control the use of land but it does not in fact enable the Council to do so. The land may be used only
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for B1, B2 and B8 purposes. That will be the situation whether the land is occupied by Probiotics, a
successor company (however interpreted) or some other company. No other sensible planning reason
has been suggested to limit the range of person who are able to use the building for B1, B2 or B8
purposes.

49. For those reasons, in my judgment, however interpreted, condition 8 is invalid as it does not serve a
planning purpose, it is not fairly and related to the development and is irrational. Both parties accepted
that the condition was not capable of being severed from the planning permission and that the planning
permission itself would therefore need to be quashed. The Council would then have to consider the
application for planning permission. It could, in principle, grant planning permission without condition
8, or it could refuse planning permission. If the Defendant could identify some relevant planning
purpose for limiting the permission, and drafted an appropriately worded condition, it could grant
conditional planning permission. Those matters are ultimately planning issues for the Council to
determine.

THE REASONS CHALLENGE

50. The Claimant contends that the Defendant has failed to give an adequate summary of reasons for the
grant of planning permission or for the imposition of condition 8 as required by Article 31 of the Town
and Country Planning (Development Management Procedure) (England) Order 2010 ("the Order").
That provided that where planning permission was granted, the notice shall

"i. include a summary of their reasons for the grant of planning
permission

ii. include a summary of the policies and proposals in the
development plan which are relevant to the decision to grant
permission; and

iii. where the permission is granted subject to conditions state
clearly and precisely their full reasons for each condition
imposed, specifying all policies and proposals in the
development plan which are relevant to the decision.

51. Summary reasons may be brief where the relevant committee agree with the reasoning of the report:
see R (Siraj) v Kirklees Metropolitan Borough Council [2011] JPL 571 at paragraph 16. Article 31 of
the Order has since been amended.

52. The summary reasons given in this case, in my judgment, clearly set out the reasons for granting the
application. The proposed development would provide employment opportunities and by reason of its
design, scale, siting and materials was considered to respect the character and appearance of the area.
Similarly, the reason for condition 8 is clear. It was imposed as the Council wished to control the use
of the site. For the reasons given above, the condition does not in fact achieve that aim and is invalid.
However, the reason for imposing the condition is set out in the notice. There has not been any failure
to give reasons contrary to Article 31 of the Order.

53. Furthermore, even if there were a breach of that Article, I would refuse to quash the decision to grant
planning permission on this ground. Article 31 of the Order has since been amended. If the decision
were quashed, planning permission could be granted again without the need to give summary reasons.

THE EIA REGULATIONS

54. The Claimant contends that the Defendant acted unlawfully in failing to treat the proposed
development as EIA development. The Claimant submitted that the proposed development fell within
Schedule 1 of the EIA Regulations. She contends that a precautionary approach should be taken and
the Defendant could not be sure on the information available that the use of the site did not involve
chemical conversion processes and, therefore, it could not rule out the possibility that the development
fell within paragraph 6 of Schedule 1 to the EIA Regulations. Alternatively, the Claimant submits the

https://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2010/1286.html


13/07/2020 Sienkiewicz, R (On the Application Of) v South Somerset District Council & Anor [2013] EWHC 4090 (Admin) (19 December 2013)

https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Admin/2013/4090.html&query=(EWHC)+AND+(4090) 13/14

decision that the proposed development would be unlikely to have significant environmental effects
and so did not fall within Schedule 2 to the EIA regulations was unlawful.

55. The report relied upon the fact that both the Council (in its screening opinion) and the Secretary of
State (in his direction) had formed the view that the proposed development was not EIA development.
The report drew attention to the fact that the Council was able to review the position particularly if
new information became available. However, the report noted that the view remained that an
environmental statement was not required for the proposed development. The minutes of the
committee meeting note that the committee members were given an overview of issues relating to,
amongst other matters, the EIA issue. The natural inference is that the committee accepted the view
expressed in the report when deciding to approve the officers' recommendation to grant planning
permission without requiring submission of an environmental statement.

56. In my judgment, there is no basis for challenging the view that the proposed development did not fall
within Schedule 1 to the EIA Regulations and no basis upon which the application of the precautionary
principle meant that the Council had to proceed on the basis that it did fall within Schedule 1. The fact
is that the point was expressly raised with the Secretary of State. He sought and obtained information
from the planning consultants on the nature of the processes being used by Probiotics. In a long and
detailed e-mail dated 13 June 2012, the consultants explained how Probiotics products were produced
and why it was that no chemical conversion processes were used. The Secretary of State was entitled,
in my judgment, to conclude in the light of that information that the proposed development did not fall
within the definition of EIA development. The committee were entitled to proceed, as they did, on the
basis that the proposed development did not fall within Schedule 1 to the development. Similarly, the
committee were entitled to proceed on the basis that the Council's screening opinion and the Secretary
of State's direction was to the effect that the proposed development was not EIA development because
although it fell within Schedule 2, it was unlikely to have significant environmental effects. The
Secretary of State gave his reasons for that conclusion in his letter of 13 April 2012. The Council, in its
screening opinion of 21 February 2012, had concluded that the impacts of the proposed development
would not be significant. There is no basis for contending that the screening opinion or the direction
are unlawful. The committee were therefore entitled to proceed, as they did, on the basis that the
proposed development was not EIA development and no environmental statement was required.

THE LOCAL GOVERNMENT ISSUE

57. The Claimant contends that there has been a breach of section 100B of the LGA in that the officers'
report was not made available five clear days before the committee meeting of 24 April 2013 and that
led to unfairness as the Claimant and third party objectors did not have the documents in time to make
fully informed representations before the committee meeting on 24 April 2013. The Claimant also says
that she was deprived of the opportunity to instruct an expert in relation to the screening direction.

58. First, on the evidence, there has been no breach of section 100B of the LGA. That provision requires
that copies of a report shall be open to inspection by members of the public at the Council offices.
There is simply no evidence from the Claimant that copies were unavailable at the offices. Secondly,
the Claimant contends that she and her advisers relied upon electronic versions and the version on the
Council's website was not legible. I accept the evidence of Mr Andrew Gunn, one of the Defendant's
officers, on this matter. He says that the committee report had been uploaded in both Word and pdf
formats onto the Council's planning website and that the Word version was legible but the pdf one was
not. He further says that the report was also uploaded in both formats onto the committee meetings
section of the Council website which is accessible by the public and both formats were legible. As a
matter of fact, therefore, the officers' report was electronically available 5 days before the meeting. It is
correct that the Claimant's solicitor e-mailed Mr Gunn on 18 April 2013 asking for an electronic copy
as when he accessed the website the version was not legible. Mr Gunn replied apologising that the
website was not working and saying he would report it and would send a copy electronically, which he
did the next day. In fact, the website was working, as it subsequently transpired, and the Claimant's
advisers could have accessed the report electronically.

59. Furthermore, there was no unfairness in the present case. Third party objectors could (and some did)
make objections to the proposals. Those objections are summarised in the report. Third parties did
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have access to the officers' report and could have made further representations if they wished. Indeed,
it is clear from the minutes of the meeting and the Claimant's consultant's own notes of the meeting
that some individuals had commented on the report and those comments were referred to at the
meeting. The Claimant, and her planning consultants, were well aware of the proposal and had been so
for some months and had made detailed comments on it by letter dated 14 December 2012. The
solicitor had corresponded with the Secretary of State about the EIA screening issues and had been
told about the information provided by Probiotics in the Secretary of State's letter of 31 August 2012.
The planning consultants set out further representations to the Council by letter dated 24 April 2013
and that information was relayed to the councillors at the meeting. The Claimant's planning consultant
attended the meeting and was allowed to speak about the proposal. In my judgment, there was no
breach of the relevant statutory requirements and no procedural unfairness in the present case.

CONCLUSION

60. In the circumstances, I grant permission to apply for permission for judicial review on all five grounds.
I do not consider that the complaints in grounds 2, 3, 4 or 5 are established. There was no unlawful
approach on the part of the Council to the grant of planning permission in this case, and this ground of
challenge does not succeed. The Defendant did give an adequate summary of the reasons for its
decision to grant planning permission. The Defendant did not act in breach of the EIA Regulations as
there is no basis for challenging the decision that the development was not EIA development and that
an environmental statement was not required. There was no breach of the statutory provisions
governing access to copies of the report and no unfairness.

61. However, the complaint in ground 1 is, in my judgment, established. Condition 8 of the planning
permission is invalid as it does not serve a planning purpose, is not fairly and reasonably related to the
proposed development and is irrational. The condition is not capable of being severed from the
planning permission and that the planning permission itself must therefore be quashed. The Council
would then have to consider the application for planning permission and decide whether to grant
planning permission without condition 8, or to refuse it, or to grant it but with an appropriately revised
condition if it could identify a proper planning purpose for such a condition and the condition was
otherwise valid.
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